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ARGUMENT

Ms. Heard followed the Court’s directive and only filed one Motion and Memorandum
containing all motions in limine. Att. 1, 2/9/22 Tr. Pre-Trial Conference, at 18:13-19. Despite
Mr. Depp declining to do so, Ms. Heard again follows the Court’s expressed preference by
including all her Oppositions to Mr. Depp’s 23 motions in limine in this one Opposition.

1. Mr. Depp’s Motion in Limine No. 1 to Exclude Evidence and
Argument Respecting the United Kingdom Judgment Should Be Denied

As both parties will quickly concede, the fact of the UK trial, Witness Statements and
trial testimony are intertwined and interspersed throughout the testimony in this case and
evidenced significantly in the deposition designations. Both parties intend to impeach and
refresh recollections through UK Witness Statements and trial testimony, as well as UK trial
exhibits, Thus, the fact of the UK trial, that Mr. Depp brought litigation in the UK for libel, and
asserted damages overlapping with the damages he asserts in this Iitigétion, necessarily will be
introduced in this trial from both sides and Mr. Depp does not disagree. The defamatory impact
of Ms. Heard’s Op-Ed, which followed the Sun’s Editorial calling Mr. Depp a “wife beater,” as
well as the damages suffered by Mr. Depp from an unfavorable Judgment in the UK, are solidly
germane to the elements of proof of Mr. Depp’s claims, as well as to Ms. Heard’s defenses on

liability and damages.

a. Mr. Depp Confuses the Concepts
of Collateral Estoppel and Evidentiary Admissibility

Mr. Depp conflates the elements for collateral estoppel with the Rules of Evidence. The
Virginia Rules of Evidence do not proscribe admissibility of a civil judgment in a civil trial.
Instead, Virginia Law generally favors admission of all relevant evidence. See Egan v. Butler,

290 Va. 62, 72-73 (2015). Rule 2:402 provides, “All relevant evidence is admissible, except as



otherwise provided by the Constitution of the United States, the Constitution of Virginia, statute,
Rules of the Supreme Court of Virginia, or other evidentiary principles....” Va. 8. Ct. R. 2:402,
Furthermore, judicial findings inadmissible under the doctrine of collateral estoppel may still be
admissible under the less rigid rules of evidence in a civil proceeding. See, e.g., Mikhaylov v.
Sales, 291 Va. 349, 356-57 (2016) (holding the trial court erred in applying judicial estoppel in
the civil suit based upon the ;guilty plea that defendant made in the earlier criminal case
prosecuted on behalf of the Commonwealth, but that the guilty plea was still admissible in
evidence).

b. The UK Judgment is Germane to the
Elements of Mr. Depp’s Defamation Claim and Damages

Mr. Depp brought a libel lawsuit in the UK in June 2018 against the Sun newspaper and
the Editor in Chief, Dan Wooten, for calling Mr. Depp a “wife beater.” Ms. Heard’s Op Ed was
published in December 2018. Mr. Depp sued Ms. Heard in this Court for Defamation based on
the Op Ed in March 2019. After an extensive motions practice and highly public trial in July
2020, the UK Court issued its Judgment on November 2, 2020, finding against Mr. Depp, and
further finding that Mr. Depp had committed acts of domestic abuse against Ms. Heard at least
12 times, including causing Ms. Heard to fear for her life. All appeals have been exhausted.

The UK Judgment is highly relevant to Ms. Heard’s defense to a key element of Mr.
Depp’s claim: that the statements are “actionable.” See Schaecher v. Bouffault, 290 Va. 83, 91
(2015). To be actionable a statement must be both “false and defamatory.” Id. A statement
qualifies as defamatory if it “tends to injure one’s reputation in the common estimation of
mankind . . .” Id. at 92. The UK Judgment and its underlying facts concerning an article
published prior to publication of the Op-Ed, are particularly relevant to whether the Op-Ed

caused injury to Mr. Depp’s reputation—it was already widely reported that Mr. Depp was a



“wife beater,” so any statement regarding domestic abuse after the publication of the Sun article
on April 28, 2018 would not “tend to injure his reputation,” which would have already been
tarnished. Ms. Heard has stated in her Grounds of Defense that any of Plaintiff’s “alleged
injuries were not caused by Defendant, but were instead caused by Plaintiff’s negligence,
conduct, actions, or inactions, or were as a result of other alternative causes, or a combination
thereof,” so the judgment will be key to Ms. Heard’s defenses. Heard Answer and Grounds of
Defense, at 29, 9 6.

The UK Judgment is also extremely relevant to Mr. Depp’s alleged damages. Mr.
Depp’s expert, Mr. Doug Bania, is expected to testify that “Mr. Depp is portrayed in a negative
connotation during the eight largest Google Trends Spikes after Ms. Heard’s allegations of abuse
in May 2016, including after the Op-Ed was published in December 2018.” According to Mr.
Bania’s own data, the largest “Google Trend Spike” after the date of publication of Ms. Heard’s
Op-Ed is associated with the UK Judgment. Att. 3. Mr. Depp’s publicist, agents, and expert have
unequivocally testified that Mr. Depp’s loss of his role in Fantastic Beasts was caused by the UK
Judgment—not the Op-Ed. Att. 4, Baum Tr. 105:7-14; Att. S, Carino Tr. 151:2-11; Att. 6,
Whigham Tr. 149:1-152:10; Att, 7, Marks Tr. 81:2-19. Mr. Carino also testified that Mr. Depp
lost his role in the Houdini TV project due to the UK Judgment. Att. 5, at 151:11-16.

¢. The UK Judgment Is Not Hearsay
Because it Would Not Be Offered to Prove the Truth of the Matters Asserted

“‘Hearsay’ is a statement, other than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the matter asserted.” Va. S. Ct. R.
2:801(c). “An out-of-court statement not admitted for ‘the truth of the matter asserted” is not
hearsay, and therefore is not barred by the general rule against the admissibility of hearsay.”

Hodges v. Commonwealth, 272 Va. 418 (2006) (applying Crawford v. Washington, 541 U.S. 36,



59 n.9 (2004), and Tennessee v. Street, 471 U.S. 409 (1985)). The UK Judgment would be
offered to show that the Op-Ed did not “tend to injure” Mr. Depp’s reputation and as an
alternative cause of Mr. Depp’s alleged damage to his reputation and refute the opinions of Mr.
Depp’s experts—not to prove that the statements contained therein are true.

d. The UK Judgment is Highly Probative of Ms. Heard’s
Defenses and Not Substantially Qutweighed by a Danger of Unfair Prejudice

~ ““Evidence that is highly probative invariably will be prejudicial to the [opposing
party].”” Egan, 290 Va. at 72 (quoting United States v. Grimmond, 137 F.3d 823, 833 (4th Cir.
1998)). Virginia Rule of Evidence 2:403(a) only authorizes the trial court to exclude relevant
evidence when the probative value is substantially outweighed by the danger of unfair prejudice.
Id. (emphasis in original). The UK judgment has been widely publicized and is already public
knowledge. See, e.g., Att. 4, Baum Tr. 102:15-104:18. So its admission in evidence will not
have any more of a prejudicial effect than it has had already, and its prejudicial effect would not
be “unfair.” It would be far more unfair to Ms. Heard to prevent her from using the Judgment to
defend on the elements of causation and damages.

Moreover, if the concern is that the jury may be confused or misled by the fact of a
Judgment against Mr. Depp in the UK (in a case brought by Mr. Depp), the Court can issue
appropriate jury instructions that would resolve this issue. See Buckley v. Mukasey, 538 F.3d
306, 319 (4th Cir. 2008) (holding the lower court abused its discretion in a discriminatory
retaliation case by refusing to allow plaintiff to describe prior litigation or its history, including
any past findings of discrimination, and noting that “to the extent there is any danger of
confusion of the issues, a limiting instruction could be utilized to caution the jury that the []

litigation evidence is to be constdered only as evidence of retaliatory animus.”). Contrary to Mr.



Depp’s assertion, jurors are capable of following instructions and understanding that the UK
Judgment in not binding on this Court,

For all these reasons, Mr. Depp’s Motion in Limine to Exclude Evidence and Argument
Regarding Judgment in the United Kingdom should be denied.

2. Mr. Depp’s Motion in Limine No. 2 to
Bifurcate the Trial as to Liability and Damages Should Be Denied

Mr. Depp’s sudden eleventh-hour request to bifurcate liability and damages would result
in gross inefficiencies at trial and be a massive waste of the Court’s and the parties’ resources.

In asking the Court to bifurcate liability and damages, Mr. Depp does not cite a single Virginia
case bifurcating a defamation trial. And for good reason: malice is an element of both liability
and damages (including the anti-SLAPP inquiry and punitive damages). The majority of the
factual evidence that will be presented to the jury in this case is highly relevant to the question of
malice, and to both liability and damages issues generally. Bifurcating liability and damages will
result in duplicative trials in which the same evidence would have to be put on twice.

This overlap in evidence counsels against bifurcation. See Wright and Miller, Federal
Practice and Procedure, § 2390 (“[S]eparation has been denied when the evidence on the two
subjects is overlapping or the liability and damages issues are so intertwined that efficiency will
not be achieved or confusion may result from any attempt at separation.”); Lierando-Phipps v.
City of New York, 390 F. Supp. 2d 372, 380 (S.D.N.Y. 2005) (finding that evidence of a
plaintiff’s aleohol and substance history pertained to both liability and damages in a § 1983 and
malicious prosecution action and so bifurcation on liability and damages was not appropriate);

Hanwha Azdel, Inc. v. C&D Zodiac, Inc., 2013 WL 3989147, at *1 (W.D. Va. 2013) (*While this



is an important factor in favor of bifurcation, courts have found that the mere lack of overlap in
evidence by itself does not justify separate trials.”).!

Mr. Depp’s request is made at the last minute on the eve of trial, after the parties have
expended significant resources preparing deposition designations addressing both liability and
damages, and engaged in other pretrial work product (motions in limine, jury instructions, and
trial exhibits) in anticipation of a single trial on both liability and damages. The Court has
prepared for a single trial on both liability and damages. To separate out this work product at

this inexplicably late hour would be virtually impossible, and would require the parties to

! Although there is not much Virginia caselaw on bifurcation, cases are legion from courts all
across the country that bifurcation is inappropriate when there is an overlap of liability and
damages evidence. See Ex parte Endo Health Solutions Inc., 2021 WL 5407584 (Ala. 2021)
(finding the trial court abused its discretion in bifurcating trial of liability and damages when
“the two trials will involve significant overlapping issues and evidence™); Gaede v. District
Court In and For Eighth Judicial Dist., 676 P.2d 1186, 1188 (Colo. 1984) (“Circumstances to be
considered include the interrelationships of issues and claims, potential prejudice to any party,
potential duplication of evidence, and possible delay in the ultimate resolution of the case.”);
Henricksen v. State, 319 Mont. 307, 316 (Mont. 2004) (“It is not appropriate to bifurcate issues
when the issues are so intertwined that if they are separated it will create confusion and
uncertainty, or needless and endless litigation™); Verner v. Nevada Power Co., 101 Nev, 551, 554
(Nev. 1985) (finding that the trial court abused its discretion in ordering bifurcation of trial when
“the issues of liability and damages were inextricably interrelated™); State ex rel. Perry v.
Sawyer, 262 Or. 610, 615-16 (Or. 1972) (finding that when “the issues of liability and damages
were not separate and apart from one another” then “the trial judge had no discretion to exercise
[bifurcation] in the first instance™); Stevenson v. Gen. Motors Corp., 513 Pa. 411, 422 (Pa. 1987)
(“In determining whether to bifurcate a trial, the trial judge should be alert to the danger that
evidence relevant to both issues may be offered at only one-half of the trial. This hazard
necessitates the determination that the issues of liability and damages are totally independent
prior to bifurcation.”); Ennix v. Clay, 703 S.W.2d 137, 139 (Tenn. 1986) (“Above all, the issues
at trial must not be bifurcated unless the issue to be tried is so distinct and separable from the
others that a trial of it alone may be had without injustice.”); Walker Drug Co., Inc. v. La Sal Oil
Co., 972 P.2d 1238 (Utah 1998) (quoting Angelo v. Armstrong World Indus., 11 F.3d 957, 964
(10th Cir. 1993) (“Regardless of convenience, however, an order to bifurcate trial ‘is an abuse of
discretion if it is unfair or prejudicial to a party’ or if ‘the issues are [not] clearly separable.’”);
Myers v. Boeing Co., 115 Wash. 2d 123, 146 (Wash. 1990) (J, Utter concurring) (“Where
culpability and damages are interwoven, bifurcation is not appropriate even when both trials are
held in one forum.”).



resubmit deposition designations and objections, trial exhibits, witness lists, motions in limine,
jury instructions, and rework the entire scheduling matrix for the witnesses. There are simply not
enough days remaining to create a separation of liability and damages, even if this late request
were warranted. The Court should deny Mr. Depp’s motion, choose the path that conserves its

own and the parties’ resources, and permit the trial to proceed in full.

a. There is a Substantial Overlap Between Liability and Damages Evidence

Much of the focus at trial will be on whether either party acted with actual malice. In
Virginia, as elsewhere, actual malice is an element of liability because the parties are public
figures. Jordan v. Koliman, 269 Va. 569, 576-77 (2005). This means that Mr. Depp for his
claim, or Ms. Heard for her Counterclaim, must “demonstrate by clear and convincing evidence
that the defendant realized that his statement was false or that he subjectively entertained serious
doubt as to the truth of his statement.” Jd. Therefore, the jury will have to weigh, as a whole,
whether either party acted with actual malice. This will require the jury to consider the
testimony of the majority of the dozens of witnesses, both fact and expert, who will testify at
trial. Mr. Depp’s suggestion of employing a separate jury for damages would necessarily
duplicate a substantial portion of the first trial. Even if the Court were to try to bifurcate and
employ the same jury, much of the evidence would need to be segregated out and would
necessarily be duplicative on several points, only lengthening the trial time. There would need to
be another set of conferences on Motions in limine, deposition designations, jury instructions,
trial exhibits, and witness lists.

But actual malice is relevant at the damages phase as well. For example, “[t]o recover
punitive damages, all defamation plaintiffs must show actual malice.” Id. And Ms. Heard’s

entitlement to attorney’s fees from Virginia’s anti-SLAPP similarly requires an assessment



whether her statements were “made with actual or constructive knowledge that they are false or
with reckless disregard for whether they are false.” Va. Code § 8.01-223.2.

All these assessments should be made by the same jury at the same time. Because of this
overlap in the evidence relevant both to liability and damages, defamation cases are particularly
unsuited to bifurcation. This type of case stands in stark contrast to cases where bifurcation is
particularly appropriate, such as personal injury or medical malpractice. Moreover, even setting
aside the issue of malice, the majority of the evidence regarding Ms. Heard and Mr. Depp’s
relationship will overlap with questions of whether Mr, Depp has suffered any damages. A key
theme of Ms. Heard’s defense is that Mr. Depp abused her when he was high on alcohol and
drugs and as a result of the dynamics those addictions created. Those same dynamics manifested
themselves in Mr. Depp’s financial troubles, inability to remember his lines, tardiness to movie
sets, and general unreliability as an actor, which in turn has impacted his career. And each of
those failings fueled one another, which in turn exacerbated Mr. Depp’s abusive behavior toward
Ms. Heard. Similarly, Mr. Depp will attempt to elicit evidence against Ms. Heard that bears both
upon liability and damages issues relating to her Counterclaim.

Mr. Depp argues that the Court could, if necessary, simply set the damages trial for the
time it has reserved for any necessary trial on Ms. Heard’s entitlement to attorney’s fees if she
prevails. But as the Court discussed with the parties at the February 9 pretrial conference, any
trial on fees would last approximately two days. In contrast, a trial on damages would likely last
weeks due to the duplicative evidence the jury would have to consider both in the liability and
damages phases. In addition, if Ms. Heard prevails, the jury trial on the Anti-SLAPP would still

need to held, so there would be no “savings.”



b. No Prejudice Will Result from a Single Trial

Despite the overlap of liability and damages case, Mr. Depp contends that he will be
prejudiced if the two are tried together, but he fails to explain how, why the last minute request
after three years of litigation, and especially how he would be “unfairly” prejudiced. His worry
about the “salacious press coverage” is ironic, (Depp Motion No. 2, at 4), given that Mr. Depp
has been responsible for most of that press coverage designed to harm Ms. Heard. The case is
going to generate press coverage regardless of whether the trial is bifurcated. The Court can
mitigate the risk of outside influences through voir dire and through jury instructions regarding
the reading of outside materials. Ms. Heard trusts the Court to choose and instruct the jury
appropriately.

Mr. Depp’s concern that the jury will be tainted by hearing “[i]nflammatory evidence that
is irrelevant to the issue of liability, but relevant to the issue of damages” is misplaced. Depp
Motion No. 2, at 4. As discussed above, much of the evidence relevant to liability and damages,
including sensitive and potentially inflammatory information about both parties, overlaps. But it
was Mr. Depp’s choice to bring this lawsuit, and this is a defamation case in which matters such
as character and the parties’ conduct are at issue, and Mr. Depp should not be permitted to pick
and choose which evidence the jury hears, Indeed, juries weigh liability and damages together
all the time. As with press coverage, the Court can instruct the jury appropriately regarding
liability and damages. But bifurcating the trial would create a revolving door of mini trials and
conferences on whether evidence is relevant to liability or damages, and the end result will likely
be that much evidence is put on twice, lengthening these proceedings.

Mr. Depp’s citation of Centra Health, Inc. v. Mullins does not provide him any support.

277 Va. 59, 78 (2009). Although the Court there observed the general proposition that



bifurcation is appropriate in certain circumstances, Mr. Depp misleadingly alters the Court’s
words, suggesting that the Court held that bifurcation may avoid prejudice “[in certain cases].”
Depp Motion No. 2, at 4. In fact, however, the Court did not express an open-ended view
regarding numerous categories of cases in which bifurcation is appropriate, as Mr. Depp
suggests. Rather, because the question was whether the circuit court had erred in not requiring
an election of remedies between a survival claim and a wrongful death claim, the Court stated
that bifurcation was “the most practical means™ to avoid prejudice “in a case where there is any
doubt as to when compelling an election would be proper[.]” Centra Health, 277 Va. at 78. This
case, of course, is not a case involving an election of remedies.

Finally, Mr. Depp is wrong to suggest that bifurcation will serve the interests of judicial
economy. As discussed above, bifurcation would result in many of the same witnesses and much
of the same evidence being presented twice, would lengthen the initial trial because of the many
anticipated disputes on whether the evidence relates to liability and/or damages, would be
impossible to separate in time for trial in light of the late date and the Motions in limine,
deposition designations, exhibit and witness lists, and jury instructions, all of which would have
to be modified. It would extend both trials by, literally, weeks, particularly with the overlap of
so many witnesses testifying on both issues. In contrast, a single trial has already been scheduled
to last 6 weeks, which will be far shorter and will not stretch into the summer months.

Proceeding with a single trial is by far the most efficient way to proceed, particularly
where there is so much overlap in liability and damages and witnesses. It is time for this

litigation to end. The Court should deny Mr. Depp’s request for bifurcation.
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3. Myr. Depp’s Motion in Limine No. 3 to Exclude Evidence and Argument Regarding
Whether Four Los Angeles Police Officers Followed Procedure Should Be Denied

a. Mr. Depp Seeks to Mislead the Jury by Excluding Evidence and Arguments
that the Officers Responding to the May 21, 2016 Domestic Violence Calls
for Service Failed to Follow LAPD Policy and Procedure And thereby Failed to
Properly Investigate And Find Probable Cause that a Crime had been Perpetrated

Since the outset of this litigation, Mr. Depp’s counsel have repeatedly relied on the
testimony of Officers Saenz and Hadden, who first responded to a domestic violence call for
service at the residence of Mr. Depp and Ms. Heard, to describe and substitute for the truth of
what occurred between Mr. Depp and Ms. Heard on May 21, 2016. See, e.g., Att. 64, Hearing
Tr. 18:18-19:4 (Nov. 15 2019) (White, J.), , (Mr. Depp’s counsel stating: “For the truth of that,
we have the depositions of the two police officers who came to the scene that were trained in
domestic abuse, who were called. And they both testified ... that they examined both Mr. Depp
and Ms. Heard. They interviewed them both.... They found no signs of any injury on either one
of them. That’s where we get the truth.”); see also Att. 83, 12/13/19 Hearing Tr., at. 13:5-9,
(White, J.) (relying on the Officers records to incorrectly assert there was only “a verbal
confrontation™).

Through his Motions in Limine Nos. 3 and 12, Mr. Depp seeks to solidify his effort to
mislead the jury, in the hopes the jury will rely solely on Officer Saenz’s and Hadden’s
conclusions and records and/or the conclusions and records of Officers Diener and Gatlin (the
second set of Officers who responded to a duplicate call at the same address hours after the first
set) to substitute for the “truth” of what occurred, without knowing or learning that these officers
failed to conduct a thorough, complete, and documented field investigation, as required by
LAPD policy and procedure (and California law), and “ignored evidence and failed to reasonably

determine (or document their reasonable determination) that there was probable cause to
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conclude that a domestic violence crime had been perpetrated upon Ms. Heard (by someone) on
May 21, 2016 and that a further investigation was required and appropriate,” pursuant to LAPD
policy and procedure. Depp Motion No. 12, Ex. A (Bercovici Expert Designation).

Even Mr. Depp’s expert, Rachael Frost, whom Mr. Depp put forward to “testify
regarding whether the two set[s] of LAPD officers followed policy, procedure and best
practices based on California state law regarding their dispatch and arrival to [Mr. Depp and
Ms. Heard’s residence] on May 21, 2016,” testified that what the officers purportedly knew is
misleading:

Q And you would agree with me that what the officers knew at the time is

misleading as to what occurred, when you look at the record as a whole as

you’ve seen it now; is that right?

THE WITNESS: If everyone’s statement is to be believed, from Ms. Heard, Josh

Drew, Ms. Pennington, Ms. Marz -- if everybody’s statement is to be believed, if

all the evidence is, you know, verified, et cetera, yes, additional investigation had

to be done.

Att. 65, Frost Tr., 296:7-17 (emphasis added). Mr. Depp’s police policy and procedure expert
further testified:

A If everything Josh Drew says is true, and we’re talking about the property

damage, I could just stop right there on the property damage and say a crime

occurred if -- let me take that back.

If I knew the totality of everybody's statements, I could determine a crime

occurred, If Josh Drew’s statements only, I would need to do further

investigation to continue further.

THE WITNESS: I would agree that I needed to do further investigation to figure

out everything that happened. It would not stop [(as Officer Saenz and Hadden

did)] at, Here is a business card.

[I]f you’re asking me if I would believe that a domestic violence incident
occurred [on May 21, 2016], yes, I would.

If I take everything as true, everything Ms. Heard says, everything Raquel
Pennington says, and everything Mr. Drew says -~ if everything all three of those
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folks are saying are true, I would opine that a crime occurred.

Id. 273:2-19, 274:11-7 (emphasis added); see also id. at 200:7-11, Ex. 5 at Trial Ex. No. 714 (“Q

And if you saw the injuries that we see in 714, would that cause you concern that domestic

violence had occurred? A Yes, it would.”) (emphasis added).

In reality, Officers Saenz and Hadden were on the scene for fifteen (15) minutes or less.
Att. 66, Saenz Tr. 143:4-8, 171:1-15, 174:5-17, Exs. 19-20,. During their abbreviated visit, these
Officers failed to properly handle the domestic violence call for service pursuant to LAPD policy
and procedure (and California law). See generally Depp Motion No. 12 at Ex. A (Bercovici
Expert Designation). The second set of Officers, Diener and Gatlin, were only on the scene for
“three [(3)] minutes and 38 seconds max.” Att. 65, Frost Tr. at 153:3-11. They likewise failed to
properly handle the domestic violence call for service pursuant to LAPD policy and procedure
(and California law). See, generally, Depp Motion No. 12, Ex. A.

Even Ms. Frost testified that the second set of Officers were “[e]asily 15 feet” away from
Ms. Heard, the lighting was “incredibly dim™ and “there’s no way” the officers “could have
observed whether or not Ms. Heard, in fact, had physical injuries.” Att. 65, at 159:10-160:6. The
second set likewise “did nothing to observe the location for property damage, evidence of
alcohol use, or disarray.” Id. at 160:10-17. And Ms. Frost testified that California law requires
officers responding to domestic violence calls for service to determine if there has been “alcohol
consumption” because “[i]t’s listed in... our Penal Code, that we will determine about alcohol
consumption” because it can be a “red flag when responding to a call for domestic violence.” Id.
at 108:6-17; see also id. at 106:5-107:24 (recognizing that LAPD policy calls out “damaged
propefty, broken furniture, holes in walls, damaged phones, phone cords pulled from walls,

evidence of alcohol consumption, [and] general disarray” because they are red flags and
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“important things to be on the look out for when you’re responding to a domestic violence call”).
Without expert testimony as to what these responding officers were expected and
required to do pursuant to LAPD policy and procedure (and California law), their testimony and

records, in isolation, are entirely misleading. In further support of this undeniable fact, the
records of both sets of Officers incorrectly state “VIC[TIM] ADVISED VERBAL DISPUTE”
and “VERBAL ARGUMENT ONLY,” respectively. Att. 65, Frost Dep. Ex. 3 at LAPD000012-
13. Ms. Frost’s testimony on this issue, according to her, requires expert knowledge:

A ... [W]e might want to have a discussion about why deputies put this in on a
regular basis into their -- their CAD log or their incident recall.

I just want to say this is normally what deputies will say.... So Location, Victim
advised verbal dispute, Refused to give any further info, Issued business card.
That’s just a short way of addressing it.

I don't believe that Ms. Heard specifically said [to Officers Saenz or Hadden] it
was verbal. I believe that she said that she refused to provide any
information.

THE WITNESS: But the very specific thing I remember [Ms. Heard] saying is
that “I refuse to provide any information, based on advice of counsel.”

But in terms of Office Saenz and Officer Hadden’s recollection and Ms. Heard’s
recollection, I don’t remember specifically. I don’t remember the word “verbal”
being used.

Id at 142:18-143:13, 145:7-13 (emphasis added). Ms. Frost likewise testified:

Q And who communicated to Diener and Gatlin that it was a verbal argument
only?

THE WITNESS: This may be -- and you would have to look at specific to Diener
and Gatlin, because I don’t know if anybody actually asked them this question.
But it doesn’t necessarily mean that anybody communicated to it.

A ... I think that’s just vernacular.... Did they -- if you’re asking the question,
did they determine if there was a verbal argument only? They individually did

not determine if there was a verbal argument only.

Id at 151:11-19,167:3-13 (emphasis added).
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b. California Law (Relied on by
Mr. Depp’s Expert) Requires an Analysis of LAPD Policies and Procedure

Mr. Depp’s own expert relies on California law, and Cal. Penal Code § 13701, in
particular. See, e.g., Frost Tr., Att. 67, Ex. | at 38, 48. But California law expressly mandates
that “Every law enforcement agency in this state shall develop, adopt, and implement written .
policies and standards for officers’ responses to domestic violence calls.” Cal. Penal Code §
13701(a); Att. 65, Frost Tr. at 260:15-19. Each local law enforcement agency, such as the
LAPD, has different policies and procedures implementing state law. Att. 65, at 81:9-82:10,
260:20-24. LAPD policies and procedures, therefore, are required to understand the
requirements for these officers responding to domestic violence call, in accordance with state
law. Id.

¢. LAPD Policies and Procedures are
Relevant, Probative and Essential to Avoid Misleading the Jury

For the reasons stated herein, there is a substantial risk the jury will be misled by the fact
that these Officers are expected to be trained and, in the absence of contrary expert testimony,
would likely be incorrectly presumed to have followed their training, policies and procedures
when they incorrectly concluded that there was a “verbal dispute” only, and there was no
evidence of a crime supporting domestic violence that they saw or should have seen. Att. 65,
Frost Tr. at 251:12-14 (“But I do agree that a wine bottle on the floor and broken glass, those
are two things that if I’d walked through, I should have seen.”), LAPD policies and
procedures are, therefore, directly relevant, probative and essential to avoid misleading the jury.
See Wyatt v. Owens, 317 FR.D. 535, 542 (W.D. Va. 2016) (finding policies relevant and
probative and recognizing “compliance with [police] policies and procedures is a factor that may

be considered by the jury when evaluating whether [an officer] acted reasonably.”) (internal
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citations omitted).

Moreover, the violation of the rules, policies and procedures is precisely the motivation
for the Officers to cover up their decision not to pursue the investigation after Ms. Heard was
adamant about not pressing charges or cooperating. Although the policies, procedures and rules
require the Officers to investigate notwithstanding if they see evidence of injury and/or property
damages, the Officers elected not to pursue an investigation. If the Officers were found not to
have followed the rules, policies and procedures, they would be subject to disciplinary action.
Att. 75; Att. 82, 3/12/2]1 Tr. Dep. LAPD, at 153-157. Therefore, the Officers — once faced with
the photographs of the injury and property damage, were placed in the uncomfortable position of
either admitting they saw the injury and property damage but elected not to follow the rules,
policies and procedures, or denying they saw the injury and property damage. The jury needs to
decide the credibility of these officers under the circumstances, and need to be aware of the
potential motivations. Cf. Holdaway Drugs, Inc. v. Braden, 582 S.W.2d 646, 651 (Ky. 1979)
(*“Proof of a motive is always relevant when attempting to prove that someone conunitted a
particular act.”).

The scope of relevant evidence in Virginia is “quite broad, as ‘every fact, however
remote or insignificant, that tends to establish the probability or improbability of a fact in issue is
relevant.’” Commonwealth v. Proffitt, 292 Va. 626, 634 (2016) (citing Virginia Elec. & Power
Co. v. Dungee, 258 Va. 235, 260 (1999)); see also Charles E. Friend & Kent Sinclair, The Law
of Evidence in Virginia § 6-1, at 342 (7th ed. 2012) (“If [evidence] has any probative value,
however slight — i.e., if it has any tendency whatsoever to prove or disprove the point upon
which it is introduced — it is relevant.”). Relevant evidence need only otherwise be material,

meaning it must “tend to prove a matter that is properly at issue in the case.” Brugh v. Jones,
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265 Va. 136, 139 (2003).

Moreover, there is no prejudice, much less unfair prejudice, to Mr. Depp in introducing
this evidence. Rule 2:403 provides that relevant evidence may be excluded if the probative value
of the evidence is substantially outweighed by the danger of unfair prejudice or the likelihood of
confusing or misleading the trier of fact, or if it is needlessly cumulative. Va. S. Ct. R. 2:403.
The Rule’s rcfer_ence that “only ‘unfair’ prejudice may be considered reflects the fact that all
probative direct evidence generally has a prejudicial effect on the opposing party.” Lee v.
Spoden, 290 Va. 235, 251 (2015); Egan, 290 Va. at 72-73 (noting that the jury’s mere
“perception of the claims of a party is not unfair prejudice such that its admission could be
barred” under 2:403(a)). Instead, “unfair prejudice™ properly means “the tendency of some proof
to inflame the passions of the trier of fact or to invite decision based upon a factor unrelated to
the elements of the claims and defenses in the pending case.” Lee, 290 Va. at 251.

4. Mr. Depp’s Motion in Limine No. 4 to Exclude Evidence and

Argument Regarding Litigation-Related Conduct and
Russian Connections of Adam Waldman Should Be Denied

Mr. Depp asks the Court to preclude Ms. Heard from introducing evidence or argument
about the revocation of Mr. Waldman’s pro hac vice admission in this case or “any conduct by
Mr. Waldman in connection with the litigation of this action while he was of record.” Depp
Motion No. 4, at 2. Unless Mr. Depp opens the door at trial, Ms. Heard does not intend to elicit
affirmative testimony or make an argument about Mr. Waldman’s pro hac vice revocation for his
blatant violation of the protective order by tweeting documents plainly marked confidential.
Thus, the only question for the Court is whether Mr. Waldman’s conduct on behalf of Mr. Depp
outside of the pro hac vice revocation is relevant and admissible. For the reasons explained

below, it clearly is.
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Mr. Waldman spoke the words that comprise the three defamatory statements in Ms.
Heard’s counterclaim against Mr. Depp. The Court has denied Mr. Depp’s demurrer and motion
for summary judgment, finding that a jury may hold Mr. Depp liable if Mr. Waldman was
making the three defamatory statements as Mr. Depp’s agent. But beyond those three
statements, Mr. Waldman has engaged in a flurry of inappropriate activity that is directly
relevant to this case. Mr. Waldman is Mr. Depp’s hatchet man against Ms. Heard, deployed to
lob attacks at Ms. Heard in the press, coerce or mislead witnesses into giving testimony he
believes will help Mr. Depp (both here and in the UK), foment social media and press coverage
to harm Ms. Heard, and manufacture fraudulent “evidence” that he then leaks to the press (like
filing a complaint with a desk officer against Ms. Heard for perjury with the LAPD and then
telling the press that the LAPD was investigating Ms. Heard for perjury). Mr. Waldman engaged
in a course of conduct for years on behalf of Mr. Depp that is relevant and probative for a variety
of reasons.

First, Mr. Waldman’s actions on behalf of Mr. Depp are relevant to demonstrate actual
malice on the part of both Mr. Depp (with Mr. Waldman acting as his agent) and Mr. Waldman
himself. As detailed in numerous previous filings, Mr. Depp has waged war against Ms. Heard
for years. Mr. Waldman’s conduct in furtherance of this revenge campaign against Ms. Heard
are evidence of malice.

Mr. Waldman, on behalf of Mr. Depp, attempted to intimidate and threaten witnesses to
influence their testimony in a manner adverse to Ms. Heard. For example, on June 22, 2019, Mr.
Waldman wrote to Laura Divenere

I assume you are fearful of something and you needn’t be. [ wanted to talk to you

specifically because I heard from Johnny and others that you are a nice person and

more importantly, I have you all over the surveillance video immediately after the
May 21 faked abuse claims,... You were with her immediately prior to and
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immediately after she created this hoax.... So the question for you to consider is:

do you want to speak with me off the record and we can consider together if and

how to use any eyewitness account you provide, regarding which I would be very

respectful of your wishes and sensitivities, or do you want to remain on the side of

the hoax... If it’s the latter we will send you a subpoena to compel your

appearance in sworn testimony.
Att. 8. Ms. Divenere testified that Mr. Waldman threatened her with negative conéequences if
she did not cooperate with him, including perjury, if she did not sign the declaration Mr.
Waldman wanted her to sign. Att. 9, 15:16-18:6; 30:3-36:15. Ms, Divenere also testified that
Mr. Depp represented to the world that her declaration was proof of Ms. Heard lying, when in
fact, Ms. Divenere does not believe Ms. Heard lied. Id. 41:19-48:7. Ms. Divenere testified that
she felt coerced by Mr. Waldman to sign the declaration. /d. 31:9-13. This type of conduct,
which Mr. Waldman repeated with others as well, is direct evidence of actual malice, and it may
also be evidence of witness bias admissible under Va. R. Evid. 2:610.

Next, Mr. Waldman also used the media (including social media) to falsely call Ms.
Heard a liar and a hoax artist. This not only included the main stream media, but also social
media accounts, including “That Umbrella Guy,” “ThatBrianFella,” and “TheRealLauraB,”
which regularly attacked Ms. Heard. Att. 10, at 216:15-219:10. Mr. Waldman also regularly
Tweeted about the facts of this case, the Counterclaim and Ms. Heard, until his Twitter account
was permanently revoked for life for his conduct. Id. at 55:15-56:13; Att. 11.

In November 2018, Mr. Depp invited a GQ journalist to interview him to provide “the
truth Johnny Depp wants you to hear” because, according to Mr. Heath, Mr. Depp was “angry —
angry about a lot of things — and he’s vengeful.” Att. 12, Mr, Depp falsely alleged that there was

“no truth to {Ms. Heard’s judicial statements of abuse] whatsoever,” and alleged that Ms. Heard

fabricated the bruising on her face and perjured herself in connection with the 2016 DVRO. Id.
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And finally, in a clear abuse of process and malicious prosecution, Mr. Depp, through
Mr. Waldman, informed a German outlet that the “LAPD and Australia are actively pursuing a
criminal investigation against Amber Heard.” Att, 13. But the LAPD was not investigating Ms.
Heard for perjury or any other criminal activity, which Mr. Waldman now admits. In fact, the
only “evidence” of this supposed “investigation” was that Mr. Waldman brought a binder of
information to the LAPD and asked them to investigate Ms. Heard. Att. 10, at 220:19-231:6.
The sole purpose of this contact of the LAPD on a claim that Mr. Depp both knew was false and
that was time-barred by years, was to permit Mr. Waldman to tell the press that the LAPD was
investigating Ms. Heard when, in fact, it was not.

As he was engaged in this misleading, abusive, and malicious behavior, Mr. Waldman
was clear that he was performing this work on behalf of Mr. Depp, and that it was Mr. Depp who
told Mr. Waldman Amber’s abuse allegations were a hoax. For example, Mr. Waldman wrote to
one witness, “Johnny depp’s lawyer Adam waldman here.... I know from Johnny, as with other
hoax claims where we have multiple eyewitnesses, that it was amber who assaulted Johnny.”
Att. 14,

As discussed above, this type of conduct is evidence of actual malice. Mr. Depp admits
that, in prosecuting her Counterclaim, “it is conceivable” that Ms. Heard is entitled to introduce
evidence that Mr. Waldman was acting with actual malice or at Mr, Depp’s direction. Depp
Motion, at 1. “Because actual malice is a subjective inquiry, a plaintiff ‘is entitled to prove the
defendant’s state of mind through circumstantial evidence.”” Spirito v. Peninsula Airport
Comm’n, 2019 U.S. Dist. LEXIS 83880, at *14 (E.D. Va. Apr. 3, 2019) (citing Harte-Hanks
Commc’ns, Inv. v. Connaughton, 491 U.S. 657, 668 (1989).) An important component of the

circumstantial evidence in this case is the out of court actions Mr. Waldman took on behalf of

20



Mr. Depp that Mr. Depp was kept informed of, and about which Mr, Depp cheered Mr.
Waldman on from the sidelines. Ms. Heard is entitled to demonstrate to the jury that Mr, Depp,
by definition, knew that Mr. Waldman’s conduct as his agent was designed to defame and harm
Ms. Heard and her case, and therefore that such conduct is further evidence of malice.

Second, all of this conduct is evidence that that Mr. Waldman was acting as Mr. Depp’s
agent when he made the three defamatory headlines at issue, which Ms. Heard must prove to
prevail on her counterclaim. As detailed in Ms. Heard’s response to Mr. Depp’s motion for
summary judgment that the Court denied, Mr. Depp knew exactly what Mr. Waldman was doing
when he took actions related to this case. And at deposition of both Mr. Depp and Mr.
Waldman, Mr. Depp claimed privilege over questions related to whether Mr. Waldman was
acting as his agent, forcing Ms. Heard to demonstrate agency through other evidence such as that
detailed above. To the extent Mr. Depp will argue that Mr. Waldman was not his agent for the
purposes of the three defamatory statements he uttered, or suggest that Ms. Heard has not carried
her burden of proving agency, Ms. Heard is entitled to introduce evidence of the broad range of
conduct Mr. Waldman engaged in as Mr. Depp’s agent.

Finally, Mr. Depp should not be able to bury evidence of Mr. Waldman’s conduct simply
because he was “of record” in this litigation for a brief time. Much of Mr. Waldman’s conduct
had nothing to do with this litigation. For example, his perjury complaint against Ms. Heard
following the UK Judgment had no relation to this litigation (other than to try to harm Ms.
Heard). Rather, it was made so that he could tell the press (falsely) that the LAPD was
investigating Ms. Heard for perjury. His constant leaking of case related documents to social
media personalities serves no litigation-related purpose. Mr. Waldman engaged in this conduct

with Mr. Depp’s permission and encouragement. Having waged war out of court against Ms.
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Heard for years, Mr. Depp should not be permitted to bury the distasteful and plainly malicious
conduct of his chief advisor and agent.?

5. Mr.Depp’s Motion in Limine No. 16 to Defendant’s Trial Exhibit 178 Should Be Denied

Mr. Depp seeks to exclude Ms. Heard’s Trial Exhibit 178, highly relevant and probative
text messages between Mr. Depp and Paul Bettany (“Mr. Bettany”) in which Mr. Depp states
with no provocation from Mr. Bettany “Lets burn Amber!!!,” followed by stating “Let’s drown
her before we burn her!!! I will fuck her burnt corpse afterwards to make sure she is dead...”
Att. 15. Mr. Bettany also references a “punch” and proposes “drowning” Ms. Heard. Id. Mr.
Depp’s Motion should be denied.

a. The Relevance and Probative Value is High

Exhibit 178 is clearly relevant to the issues at trial, and its probative value is high. In
these text messages, Mr. Depp makes statements about committing disgusting acts of violence
against Ms. Heard: burning Ms. Heard, drowning Ms. Heard before burning her, and then
wanting to “fuck [Ms. Heard’s] burnt corpse afterwards to make sure she is dead.” Att. 15.
Even Mr. Depp admits in his Motion that these text messages “discuss violence against Ms.
Heard,” and Mr. Depp committing physical and verbal abuse of Ms. Heard is the most relevant
factual evidence in the case for both Mr. Depp’s Complaint and Ms. Heard’s Counterclaim. Mr.
Depp is quite literally discussing his desire to not only burn and drown, and therefore kill, Ms.
Heard, but to then also “fuck her burnt corpse” to ensure Ms. Heard is actually dead.

Mr. Depp seeks to avoid this obvious relevance by arguing that he and Mr. Bettany were

2 Mr. Depp limits his argument regarding prejudice outweighing probative value to the pro hac
vice issue. For Mr. Waldman’s other conduct, however, the probative value of such evidence in
showing actual malice and agency far outweighs any prejudicial effect of such evidence. And
any prejudice that results would not be unfair prejudice to Mr. Depp, since it is simply evidence
of the malice with which he has treated Ms. Heard for years. Va. R. Evid. 2:403.
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only “joking” about taking these disgusting actions against Ms. Heard and her deceased corpse,
but these are merely inferences that Mr. Depp hopes the Jury will draw from these text messages,
and such inferences are onty within the province of the Jury. Pease, 39 Va. App. at 354; (“What
inferences are to be drawn from proved facts is within the province of the jury™); Higginbotham,
216 Va. at 353.

Unsurprisingly, Mr. Depp cites to no authority supporting his belief that he can step into
the province of the Jury and define as a matter of law pre-trial that the Jury can only possibly
draw Mr. Depp’s preferred, and unlikely, inferences from these text messages, because the
authority is exactly the opposite. Andrews v. Commonwealth, 280 Va, 231, 261 (2010) (If
“conflicting inferences are to be drawn from a defendant's conduct, the determination of where
the truth lies is the province of the jury."); Pease, 39 Va. App. at 354-55 (“If
alternative inferences are possible, the jury resolves the differences and determines
which inferences are reasonably drawn.”).

Mr. Depp also attempts to argue the text messages are not relevant because Ms. Heard
did not explicitly claim that Mr. Depp ever tried “drown™ or “burn her.” But just because Mr.
Depp proposed different methods of killing Ms. Heard through burning and drowning, and
fucking her burnt corpse, than the acts of violence he committed against Ms. Heard does not
mean these statements are not relevant. Moreover, the evidence does reveal Mr. Depp’s
propensity for committing violence through fire: Mr. Depp attempted to set fire to a painting
owned by Ms. Heard, and also burned himself with lit cigarettes. Att. 2, at 15-16, 19.

Mr. Depp also claims Ms. Heard alleged no incidents of violence during the June 2013
time frame. But this is simply not true, as Mr. Depp is well aware. Ms. Heard disclosed the

detailed facts of incidents of abuse and violence by Mr. Depp on March 8, March 12, March 18,
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March 21-22, 2013 and May-July 2013, all close in time or overlapping with these June 2013
text messages. Id., at 13-16, 19-22, 25. Ms. Heard even referenced these exact text messages
during the periods of these incidents of abuse. Id. at 25. For all of these reasons, the probative
value of Exhibit 178 is high, and it should not be excluded on this basis.

b. The Relevance and Probative Value is not
Significantly Outweighed by the Dangers of Unfair Prejudice

Mr. Depp also argues that the risk of the Jury’s visceral reaction to Mr. Depp’s own
words exceeds their probative value. But a Rule 2:403 argument can only be successful if the
“probative value of the evidence is substantially outweighed by the danger of unfair prejudice or
the likelihood of confusing or misleading the trier of fact.” (emphasis added). Just because Mr.
Depp’s own language describing his desire to commit violence, murder, and commit unspeakable
acts to Ms. Heard’s corpse “has a prejudicial effect on” Mr. Depp does not result in that
prejudice being “unfair,” nor that the high probative value as described above is “substantially
outweighed” by this risk of unfair prejudice Lee, 290 Va. at 251 (2015); Egan, 290 Va. at 72-73
(noting that the jury’s mere “perception of the claims of a party is not unfair prejudice such that
its admission could be barred” under 2:403(a)).

Mr. Depp’s own comments about his desire to engage in these violent acts against Ms.
Heard are also not “unrelated to the elements of the claims and defenses in the pending case™-
they directly overlap with them. Lee, 290 Va. at 251.3 Mr. Depp’s Rule 2:403 argument also
relies on his initial argument that Trial Exhibit 178 has “non-existent probative value,” disposed

of in §(a) above. Bear in mind Mr. Depp has also alleged that not only was he not the aggressor,

3 Mr. Depp also strangely cites to the unpublished decision Colonna’s Ship Yard, Inc. v. Natural
Gas, Inc., despite the Court making no Rule 2:403 ruling in that case. 2021 Va. Unpub. LEXIS
33, at *3, *8 (Dec. 9, 2021) (“The Shipyard did not present any argument to challenge the circuit
court’s alternate ruling relying on undue prejudice,” requiring “affirm[ing] the trial court’
decision™).
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but instead was a passive, “Southern gentleman” in his treatment of Ms. Heard at all times, and
that Ms. Heard was the aggressor and the abuser. There is also another text message exchange
with Mr. Bettany, which provides context of the nature of exchanges between the two, where Mr.
Depp admits to having ingested large quantities of alcohol and cocaine, leading to his hurting the
one he loves. Att. 76.

Nor does Mr. Depp meet the principle that any prejudice is unfair because Exhibit 178
defines the “only way” the Jury may weigh and evaluate these text messages:

The discussion itself did not compel the jury to find for Defendants. To the contrary, the

vulnerability factors provided the jury with one possible way, not the only way, to

explain the facts before them. Even if prejudicial to some degree, the prejudice certainly

did not substantially outweigh the probative value of the evidence.
Harris v. Schirmer, 93 Va. Cir. 8, 37-38 (Roanoke 2016) (overruling relevance and prejudice
objections). Nor does Mr. Depp “demonstrate that the passions of the jury [would be] so
inflamed by the evidence that it [would] unquestionably led them to render a verdict on an
improper basis.” Id., at 33 (emphasis added). Mr. Depp remains free to present to the Jury his
theory that these text messages are only “jokes™ as one “possible way, [but] not the only way”
for the Jury to interpret and draw inferences this evidence, as long as he does so within the Rules
of Evidence, further eliminating any claim of unfair prejudice. Harris, 93 Va. Cir. at 37-38.

For these reasons, Mr. Depp has not met the high burden to succeed on a Rule 2:403
argument.

c. Rule 2:404 Does Not Support Exclusion

Mr. Depp next argues that Exhibit 178 should be excluded because it is improper
character evidence under Rule 2:404. But Mr. Depp’s text messages with Mr. Bettany are not

even the type of “character evidence” governed by this Rule as this is not the case of a third-

party testifying to Mr. Depp’s “character or character trait,” but is instead Mr. Depp’s own
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statements revealing his state of mind regarding his desire to commit violence against Ms. Heard
by murdering her and sexual assaulting her “burnt corpse.” Mr. Depp further ignores the plain
language exceptions of Rule 2:404:
if the legitimate probative value of such proof outweighs its incidental prejudice, such
evidence is admissible if it tends to prove any relevant fact pertaining to the offense
charged, such as where it is relevant to show motive, opportunity, intent, preparation,
plan, knowledge, identity, absence of mistake, accident, or if they are part of a common
scheme or plan.
Va. 8. Ct. R. 2:404(b). Thus, the ultimate issue becomes whether such evidence of prior conduct
was sufficiently connected in time and circumstances as to be likely to characterize the victim's
conduct toward the defendant. Randolph v. Commonwealth, 190 Va. 256, 265 (1949).

First, as argued above, the relevance of these text messages is high and their probative
value is substantially greater than the risk of any unfair prejudice, meeting the ﬁrs-t prong of this
exception. Harrell v. Woodson, 233 Va. 117, 122 (1987) ("Every fact, however remote or
insignificant, that tends to establish the probability or improbability of a fact in issue, is relevant,
and if otherwise admissible, should be admitted."). The Virginia Supreme Court has then held
that “[o]nce a nexus for relevancy of prior conduct has been established, as here, the issue of
remoteness concerns the weight of the evidence and the credibility of the witnesses, both of
which were within the province of the jury,” and to “bar such evidence altogether was error
Barnes v. Commonwealth, 214 Va. 24, 26 (1973) (holding that the evidentiary weight to afford
“the decedent’s turbulent nature five years before” was within the province of the jury);
Christian v. Commonwealith, 202 Va. App. LEXIS 711, at *9 (Va. Ct. App. Dec. 3, 2002).

Second, these text messages tend to prove relevant facts pertaining to the offense- Mr.

Depp’s abuse of Ms. Heard in 2013 and beyond. Commonwealth v. Blowe, 105 Va. Cir. 135,

140 (Norfolk 2020) (may be admitted if it "tends to prove any fact in issue" in the case™) (citing
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to Spencer v. Commonwealth, 240 Va. 78, 89 (1990)). If evidence of other conduct is relevant
"to prove any element or fact in issue at trial, it should be admitted, whether or not it tends to
show the [accused] guilty of another crime.” Parnell v. Commonwealth, 15 Va. App. 342, 348
(1992). This determination turns upon an inquiry as to whether these acts of the victim are
sufficiently recent and connected in time, place, and circumstance with the crime. Randoiph, 190
Va. at 265 (1949) (citing to Commonwealth v. Cromwell, 101 Va. Cir. 218, 219 (Chesapeake
2019)).

Here, these text messages directly reference Mr. Depp’s desire to commit horrible
violence, including murder and corpse mutilation, against Ms. Heard- the same person who Mr.
Depp must prove he committed no abuse against, and during the same time period Mr. Depp
must prove he did not commit it. In Scates v. Commonweaith, the Court further explained that:

Evidence of other offenses is admitted if it shows the conduct and fecling of the accused

toward his victim, if it establishes their prior relations, or if it tends to prove any relevant

element of the offense charged. Such evidence is permissible in cases where the motive,
intent or knowledge of the accused is involved, or where the evidence is connected with
or leads up to the offense for which the accused is on trial. Also, testimony of other
crimes is admissible where the other crimes constitute a part of the general scheme of
which the crime charged is a part.
262 Va. 757,761 (2001); Kirkpatrick v. Commonwealth, 211 Va. 269, 272 (1970). The Supreme
Court of Virginia has also repeatedly upheld the admission of prior sexual incidents between a
defendant and the victim he or she is charged with assaulting- a situation similar to this case.
See, e.g., Herron v. Commonwealth, 208 Va. 326, 327 (1967); Brown v. Commonweaith, 208 Va.
512, 516-17 (1968); Ryan v. Commonwealth, 219 Va. 439, 447 (1978); Moore v.
Commonwealth, 222 Va. 72, 77 (1981); Freeman v. Commonwealth, 223 Va. 301, 313-14
(1982).

Additionally, Mr. Depp’s Complaint for defamation further renders his character as an
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essential “element of the charge.” In Schafer v. Time, Inc. the 11" Circuit Court of Appeals
specifically addressed defamation and held that “A charge of defamation or libel commonly
makes damage to the victim’s reputation or character an essential element of the case,” and since
“the plaintiff’s character is substantively at issue in a libel case...Rule 405(b) permits the
admission of evidence regarding specific instances of the plaintiff’s conduct on that issue. 142
F.3d 1361, 1371 (11™ Cir. 1998) (ultimately holding that “Given the plain language of Rule
405(b), Schafer’s arguments that specific acts remain inadmissible to prove character in an action
for libel are unpersuasive.”).

Mr. Depp relies on Commonwealth v. Minor, but that ruling relied on “the specific
circumstances presented in this case,” which were that “the issue of consent concerns a victim’s
state of mind and is unique with regard to each individual victim.” 267 Va. 166, 176-77 (2004).
Here, we have the same victim of Mr. Depp’s abuse referenced in these text messages, and
during the same time period.

For all of these reasons, Mr. Depp’s motion in limine to exclude Ms. Heard’s Trial
Exhibit 178 should be denied.

6. Mr. Depp’s Motion in Limine No. 5 to Exclude Testimony
Regarding Mr. Depp’s Prior Arrests and Incidents of Violence Should Be Denied

At the outset, Mr. Depp’s motion in limine to exclude testimony regarding prior arrests
and incidents of violence should be denied because it fails the specificity test by failing to define
or reference any specific testimony, trial exhibits, documents, or other specific evidence that it
seeks to exclude. McCarthy v. Atwood, 67 Va. Cir. 237, 241 (Portsmouth 2005) (“[U]nless the
moving party presents sufficient evidence at the time of the motion, and unless the issue is such
that it can be decided in advance, many pretrial rulings must await presentation of evidence in a

trial context.”); Torkie-Tork v. Wyeth, 2010 U.S, Dist. LEXIS 121804, at *1 (E.D. Va. Nov. 15,

28



2010) (deferring ruling on the motion in limine because “[t]he category of marketing and
promotional material is too broad and vague, and it is appropriate to consider this objection in
the context of specific evidentiary submissions and deposition designations.”); TV TVT Records
v. Island Def Jam Music Grp., 250 F. Supp. 2d 341, 344-45 (S.D.N.Y. 2003) (denying as
“impermissible a party seeking to “strike in shotgun fashion at whole topics and sources of
prospective evidence, out of context and before any specific objection against its proper
backdrop is raised™).

a. The Relevance and Probative Value is High

As to prior arrests of Mr. Depp, Ms. Heard does not seek to introduce evidence of the act
of Mr. Depp being arrested for any prior conduct before his relationship with Ms. Heard, but Mr.
Depp’s violent conduct and destruction of property remain relevant and admissible. Mr. Depp’s
generalized examples of his conduct resulting in arrests were for “property damage” and “a
physical altercation with a man while abroad.” But these are the exact types of conduct that Mr.
Depp must prove he did not engage in against Ms. Heard to prove his defamation claim, so the
relevance and probative value of Mr. Depp previously engaging in this conduct is high. Harrell,
233 Va. at 122 (“Every fact, however remote or insignificant, that tends to establish the
probability or improbability of a fact in issue, is relevant, and if otherwise admissible, should be
admitted.”).

b. Rule 2:404 Does Not Support Exclusion

Rule 2:404(b) includes that: if the legitimate probative value of such proof outweighs its
incidental prejudice, such evidence is admissible if it tends to prove any relevant fact pertaining
to the offense charged, such as where it is relevant to show motive, opportunity, intent,

preparation, plan, knowledge, identity, absence of mistake, accident, or if they are part of a
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common scheme or plan. And as the Virginia Supreme Court held in Barnes, “[o]nce a nexus
for relevancy of prior conduct has been established, as here, the issue of remoteness concerns the
weight of the evidence and the credibility of the witnesses, both of which were within the
province of the jury,” and to “bar such evidence altogether was error. 214 Va. at 26. If evidence
of other conduct is relevant "to prove any element or fact in issue at trial, it should be admitted,
whether or not it tends to show the [accused] guilty of another crime." Parnell, 15 Va. App. at
348.

Additionally, Mr. Depp’s Complaint for defamation further renders his character as an
essential “element of the charge.” Schafer, 142 F.3d at 1371 (“A charge of defamation or libel
commonty makes damage to the victim’s reputation or character an essential element of the
case,” and since “the plaintiff’s character is substantively at issue in a libel case...Rule 405(b)
permits the admission of evidence regarding specific instances of the plaintiff’s conduct on that
issue.”). So Mr. Depp’s propensity and reputation to engage in violent and destructive conduct is
not only relevant to the liability aspect of his abuse of Ms. Heard, but is relevant to Mr. Depp’s
alleged damages to his reputation as well, making the evidence that Mr. Depp seeks to exclude in
generalized, “shotgun” fashion an essential “element of the charge.” And the degree of_
remoteness of this conduct concerns its weight, which is firmly within “the province of the jury,”
making it inappropriate for a pre-trial motion in limine. Barnes, 214 Va. at 26.

¢. The Relevance and Probative Value is Not
Significantly Qutweighed by the Dangers of Unfair Prejudice

Mr. Depp also argues that the probative value of this evidence is substantially outweighed
by the dangers of unfair prejudice, but does not explain why any prejudice is unfair. Egan, 290
Va. at 72-73 (noting that the jury’s mere “perception of the claims of a party is not unfair

prejudice such that its admission could be barred” under 2:403(a)). Mr. Depp’s argument also
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again relies on his claim that his prior violent and destructive conduct is “completely unrelated”
to the claims at issue in this case, despite its overlap with the abusive and violent conduct he
engaged in against Ms. Heard as argued above. So the probative value of that conduct is not
substantially outweighed by the danger of unfair prejudice.

For all of these reasons, Mr. Depp’s motion in limine no. 5 should be denied.
7. Mr. Depp’s Motion in Limine No. 6 to Exclude Evidence

of Negative Social Media Traffic and Purported
“Russian” “Bot” Campaign Regarding Ms. Heard Should Be Denied

The premise of this Motion is that because Judge White dismissed Count III on
Demurrer, Ms. Heard cannot present testimony or evidence of any social media reactions or
campaigns carrying forth the Defamatory statements made by Mr. Waldman which resulted in
significant damage to Ms. Heard’s reputation. Since the premise is misplaced, the Motion
should be denied in its entirety. Ms. Heard alleged in 4 6-52 of her Counterclaim the specific
actions Mr. Depp and his attorney Adam Waldman engaged in an attempt to destroy her
reputation, including the negative social media campaigns and concerted, organized campaigns
including bots. In Count II — Defamation and Defamation Per Se, Ms. Heard repeated and
incorporated “by reference each and every allegation set forth in the above, as if fully set forth
herein.” 4 62.

Ms. Heard also pleaded Count III, Violation of Computer Crimes Act. The Court, in its
January 4, 2021 Letter Opinion, upheld the Defamation Count based on three statements, but
dismissed Count III. Significantly, the Court dismissed Count III because the Counterclaim
“fails to demonstrate that the social media accounts communicated obscene language, suggested
obscene acts, or threatened illegal or immoral acts™ which were required under the second

element of the VCCA. Lir. Opinion, at 8. The Court did not rule that Ms. Heard was prohibited
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from claiming that the Change.org petitions or social media accounts were used as a mechanism
to spread the defamatory statements.

Ms. Heard has presented significant evidence linking the spread of Mr, Waldman’s
statements to social media campaigns against her. First, Jessica Kovacevic, corporate designee
for William Morris Agency and Ms. Heard’s agent, testified to the media campaigns and
specifically the bots that were used against Ms. Heard. Att. 79, 3/1/22 Tr. of Dep. of Kovacevic,
at 91:3-92:20. Second, L’Oréal conducted an investigation into the social media attacks on Ms.
Heard, and reported significant evidence of an organized media campaign. Atts. 80-81. Two
experts connected the social media attacks to the damages and Mr. Waldman, Kathryn Amold
and Ronald Schnell. These are specifically addressed in Defendant’s Opposition to Motion in
Limine No. 16 below, incorporated herein.

In summary, the Court determining that Ms. Heard did not plead that the social media
campaigns against her included obscenity does not preclude Ms. Heard from presenting evidence
that Mr. Waldman’s statements were spread through social media, to her detriment, and Mr.
Depp’s motion in limine no. 6 should be denied.

8. Mr. Depp’s Motion in Limine No. 7
Regarding Prior Depositions of Tracey Jacobs Should Be Denied

a. Ms. Heard’s Designated Relevant Testimony from the Two Tracey Jacobs
Deposition Transeripts, and those Litigations Involved Relevant Subject Matter

In November 2020, Mr. Depp falsely represented to the Court, as he does now: “Having
been involved in all of those cases, Your Honor, I can say that none of those cases has anything
to do with Ms. Heard or alleged abuse by Ms. Heard or any other woman,” leading the Court to
deny the discovery sought by Ms. Heard. Att. 16, 11/20/20 Tr. at 15:9-12.

But then eight minutes into the deposition of Mr. Depp’s former talent agent Tracey
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Jacobs, Mr. Depp’s paralegal produced an unidentified document production with password

protection, labeled DEPP017, leaving out Ms, Heard’s primary paralegal in the case, and did not

disclose it was related to the then in-progress deposition of Tracey Jacobs. Att. 17. Ms. Heard’s

counsel Ms. Bredehoft, who was already in the process of deposing Ms. Jacobs, did not become

aware of this production during the deposition, and even if she had, could not reasonably have

read, much less marked and then used these documents. Yet Mr. Depp’s counsel Mr. Chew —

who represented Mr. Depp in BOTH of the prior depositions, had already reviewed these

transcripts and prepared them and related attached documents for Mr. Depp’s use in the

deposition. Had Ms. Heard had the same opportunity, she would have been able to elicit highly

relevant and damaging information:

Mr. Depp’s serious and worsening drug and alcohol use, lateness and not showing up
at all in filming, and movie studios” unhappiness with Mr. Depp;

Significant financial issues surrounding some of the abuse Mr. Depp inflicted on Ms.
Heard;

Ms. Jacobs’ knowledge of issues relating to Mr. Depp’s conduet;

Ms. Jacobs testified that she believed Mr. Depp hit Ms, Heard based on “his behavior,
and his inconsistencies, and violent outbursts.”

Ms. Jacobs also testified that “more than a couple of times” Mr. Depp was so angry at
Ms. Jacobs “to the point where it really concerned” her, and that “these instances of
his anger seem[ed] to intensify as time went on.”;

Testifying that in the period of 2015 and 2016, Mr. Depp “was angry at everybody™;
Mr. Depp’s actions hurt Mr. Depp’s career;

Mr. Depp lied to the LAPD,;

Mr. Depp appeared on TV drunk and stoned, to the point that Disney studio
executives called Ms. Jacobs asking “What the hell was wrong with your client?”;
These same issues appeared during the filming of Pirates 5, and Disney told Ms.
Jacobs the conduct was not “going to be tolerated,” Disney was “not going to put up
with this,” and that “there was no love between Johnny and Disney, given the Pirates
five sitnation.”

These topics are the testimony Ms. Heard included in her designations of these two prior

depositions, and sought leave to do so in her simultaneously-filed motion.
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b. The Court Deferred its Ultimate Ruling on Admissibility of these
Transcripts Until Trial, and Ms. Heard Had No Other
Opportunity to Depose Tracey Jacobs Due to Mr, Depp’s Counsel’s Conduct

Mr. Depp’s counsel was intentionally misleading during the deposition of Tracey Jacobs.
When Ms. Heard’s counsel objected to Mr. Depp’s use of the prior depositions and attendant
documents, Mr. Depp’s counsel, knowing they had been produced during the deposition, falsely
stated “they were all produced to your office prior fo this deposition. So you should, again,
check with them, because you got that and you got the deposition transcripts.” Att. 18, 1/18/21
Tr. at 162:11-15 (emphasis added); id. at 85:17-86:2 (MR. CHEW: That’s actually not true. You
should check with your office staff, Elaine... You’ve got everything.”).

But Mr. Depp’s counsel declined to reveal that the documents were produced affer the
deposition of Tracey Jacobs had begun, even though Mr. Depp’s counsel later admitted it
determined “[s]hortly before Ms. Jacobs® deposition, and in the course of preparing for same,”
that the deposition transcripts and exhibits were relevant, deciding to use them as exhibits at the
deposition, and having the documents already pre-marked for use in the deposition before they
were even produced. Att. 19.

Ms. Heard was and remains significantly and unfairly prejudiced by this conduct, as Ms.
Jacobs is a third-party California resident, and was not subject to further subpoena or deposition
in this case. While denying Ms. Heard’s earlier Motion, the Court recognized that:

I'm not going to make any pre-trial motions as far as designating portions of it or the

foundational objections. I'm just not going to do that at this point. I don't think that's a

proper thing to do when we're so far away from trial. That is something that might come

up later when we get closer to trial, but at this time, I'm not going to do that....the motion
to compel is denied. Whether or not authenticating parts of depositions, that has nothing

to do with the motion to compel. Whether or not we do that is something for pre-trial. I

assume we're going to be going through quite a few different depositions and there's

going to be arguments back and forth at that time.

Att. 20, 6/25/21 Tr., at 52:7-14, 53:21-54:6.

34



Ms. Heard was able to obtain through Requests for Admissions the authenticity to
documents attached to the earlier depositions (Att. 21, Depp Supp. Resp. to 4" RFAs), but there
was no other ;}vay to obtain the same testimony given at the other depositions by Ms. Jacobs.
Thus, Ms. Heard requested the relief the Court deferred on until closer to trial, as quoted above,
and even as attached to Mr. Depp’s Motion despite Mr. Depp misleadingly claiming it was
explicitly denied. Att. 20, at 52:7-14, 53:21-54:6. So in her Motion Ms. Heard sought the
Court’s leave to designate portions of the two prior deposition transcripts of Tracey Jacobs -
which Ms. Heard has already timely completed.

Mr. Depp also now argues that California law permitted Ms. Heard to further question
Ms. Jacobs for a further three hours, citing Cal. Code of Civil Procedure § 2025.290(a). But Mr.
Depp is once again ignoring the positions he took throughout this case that he was entitled to
split the 7 hours of question time for all witnesses, and is now estopped from claiming otherwise.
Atts. §,22. On January 19, 2021, Mr. Depp’s counsel stated by email:

“Mr. Depp is entitled to equal question time at all depositions of third-party witnesses,

and expressly reserves the right to do so. Consistent with long-established principles of

California law, as well as our prior representations to you...you should assume that Mr.

Depp may take up to half of the seven hours allotted for each deposition under CCP

2025.290,

Att. 22. At the deposition of Mr, Carino, Mr. Depp’s counsel again claimed: “pursuant to CCP

Section 2025.290A, a third-party witness is only required to sit for seven hours total....Because

we cross-designated, we’re entitled to as much time as you are... so now it’s our turn...it doesn’t

4 Mr. Depp had every opportunity to designate testimony from the two prior depositions of
Tracey Jacobs, and if the Court ultimately denied Ms. Heard’s motion or granted Mr. Depp’s
motion those designations would have then been moot. But Mr. Depp instead seeks to belatedly
designate such testimony on the eve of trial, which would then require Ms. Heard to prepare
objections and rebuttal designations, followed by the Court ruling on these designations and
objections in advance of trial. There is simply no time for this procedure, and Mr. Depp has
provided no explanation for not doing so.
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matter if you agree with it, that’s the law, Elaine. So it’s my turn to start asking questions now.”
Att. 5, 1/19/21 Tr. Dep. Carino, at 171:9-172:13. Mr. Depp’s Counsel then further stated:
Our contention is, plaintiff's contention is that because of the rule that provides only
seven hours for third-party witnesses that she was entitled to three and a half hours, and
that's concluded, and now we're entitled to our three and a half hours. Not only is that set
forth in the code, but it's also the agreement of the parties as indicated in previous
transcripts. And it was also confirmed by a fairly recent email from Mr. Moniz in my
office.
Id. at 175:6-16. Mr. Depp’s counsel then demeaningly stated “I work under the presumption that
counsel knows the rules. I work under the presumption that counsel knows the agreements
reached between the parties even prior to them becoming counsel.” Id,, at 178:16-21. Ms.
Jacobs was then deposed on January 28, 2021, nine days after this exchange. But once again,
Mr. Depp is now changing his position on these matters when it suits him to do so, despite his
own counsel’s statements confirming “the rules” and “the agreements reached between the
parties,” and should be estopped from these tactics and gamesmanship.

This argument also ignores the practical aspect of the situation — counsel for Ms. Heard
was unaware of the existence of relevant testimony from the other two depositions at the time
Ms. Heard took Ms. Jacobs’ deposition. Ms. Heard had no legal ability to bring Ms. Jacobs back
for further deposition — the subpoena was for that date and time. The conduct in concealing the
earlier testimony and evidence was because of Mr. Depp, not Ms. Jacobs. So there was not good
cause to move to compel further testimony from Ms. Jacobs in the California Courts. The only

reasonable avenue was to be able to use the prior testimony in the manner Ms. Heard is

requesting — through deposition designations.
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¢. Ms, Heard Satisfies the Conditions for Use of |

these Deposition Transcripts., and there is No Prejudice 1o Mr. Depp

Earlier in this case, Mr. Depp sought, and was granted by Judge White, the ability to use
the prior depositions of two LAPD police officers, because Ms. Heard’s prior counsel was
present for the depositions and therefore Ms. Heard was represented. Here, Mr. Chew,
representing Mr. Depp in both actions, was present for and took the two prior depositions of Ms.
Tracey Jacobs. Thus, by Mr. Depp’s own logic in requesting - and obtaining- this relief earlier in
this case, should apply equally here. There is no prejudice, because Mr. Depp was fully
represented in these depositions.

Mr. Depp also relies on Rule 1:7 to argue Ms. Heard should be prohibited from using
these deposition transcripts. First, as Mr. Depp admits Ms. Jacobs is located in California, so
more than 100 miles from this Courthouse. Va. S. Ct. R. 4:7(a)(4)(B); Burns v. Gagnon, 283 Va.
657, 680 (2012). Second, as explained above, the actions involved overlapping subject matter-
alleged damages to Mr. Depp’s career and who or what was the cause of those damages. Va. S.
Ct. R. 4:7(a)(7); Burns, 283 Va. at 680.

Third, the spirit of the “same parties” rule is to ensure that the party against whom the
deposition is offered is not prejudiced because their interests were represented at the prior
deposition that one party is attempting to offer into evidence. Bates v. Devers, 214 Va. 667, 671
(1974) (“The policy underlying mutuality is to insure a litigant that he will have a full and fair
day in court on any issue essential to an action in which he is a party.”). Mr. Depp was fully
represented at these prior depositions and his counsel asked Ms. Jacobs questions at both of
them, and is protected by Virginia’s Rules of Evidence regarding Ms. Jacobs’ testimony that will

ultimately be presented at trial.
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Additionally, Rule 4:7 further provides that “upon application and notice, that such
exceptional circumstances exist as to make it desirable, in the interest of justice and with due
regard to the importance of presenting the testimony of witnesses orally in open court, to allow
the deposition to be used.” Va. 8. Ct. R. 4:7(a)(4)(F). As argued above, those “interests of
justice” exist here because of Mr. Depp’s conduct Ms. Heard was prevented from examining Ms.
Jacobs on the matters summarized above, along with Mr. Depp’s repeatedly confirmed position
that Ms. Jacobs was only subject to seven hours of deposition and Mr. Depp was entitied to half
of that time.

For all of these reasons, Mr. Depp’s motion in limine no. 5 should be denied, and Ms.
Heard’s motion in limine on this topic (No. 5) should be granted.

9. Mr. Depp’s Motion in Limine No. 8 Regarding
References to Other Litigations Involving Mr. Depp Should Be Denied

Mr. Depp’s prior litigations described in his eighth Motion in Limine (the “Other
Litigations™) are highly relevant to whether the Op-Ed “tends to injure one’s reputation in the
common estimation of mankind . . .”—an essential element of Mr. Depp’s case—in addition to
damages, and admissible under the Virginia Rules of Evidence.

a. Mr. Depp’s Prior Litigations Are Relevant to this Case

The four litigations referenced by Mr. Depp (the “Other Litigations™) are highly relevant
to Mr. Depp’s reputation, which he has put at issue, and Ms. Heard’s defenses. Ms. Heard has
asserted that any alleged injuries to Mr. Depp’s career and reputation “were not caused by
Defendant, but were instead caused by Plaintiff’s negligence, conduct, actions, or inactions, or

were as a result of other alternative causes, or a combination thereof,” (Answer and Grounds of
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Defense at 29  6), and his conduct and actions include his entanglement in multiple lawsuits
with his employees, lawyers, and coworkers.

Furthermore, this Court previously overruled Mr. Depp’s objections that the Other
Litigations were “irrelevant.” See Att. 23., Aug. 19, 2021 Order. In addition, Mr. Depp’s agent
has testified the Other Litigations with which Mr. Depp was embroiled, all of which were
initiated prior to the publication of the Op-Ed, were damaging to Mr. Depp’s reputation and
career. Att. 5, Carino Tr. 39:7-42:4; 80:12-81:14. Mr. Depp even alleged in one of the Other
Litigations that his professional reputation had suffered as a result of those Defendants’ conduct,
not Mr. Heard’s. The Other Litigations would also be relevant to any amount of damages Mr.
Depp would be entitled to if the Op-Ed had any impact, and whether Mr. Depp failed to mitigate
his damages by filing lawsuits that impacted his career. Some of the Other Litigations are also
independently relevant for the specific allegations reflecting a pattern of verbal and physical
abuse by Mr. Depp.

i. The Mandel Litigation

In John C. Depp, Il and Edward L White v. The Mandel Company, et al., Case No.
BC64882, filed on January 13, 2017 in the Superior Court of the State of California for Los
Angeles (the “Mandel Litigation™), Mr. Depp sued his former managers and attorneys for more
than $25 million for negligence, breach of fiduciary duties, and fraud, among other claims. Att.
24, Mandel Action Complaint. Mr, Depp testified that he believed they had stolen approximately
$650 million from him. Att. 25, Depp Tr. 223:5-13. Defendant The Mandel Company filed a
Cross-Complaint against Mr. Depp and his companies, Scaramanga Bros. and L.R.D.
Productions. The Mandel Company claimed that Mr. Depp was a lavish spender and that his

“expenses exceeded the additional earnings and profit participations he received.” The Cross-
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Complaint also alleged that when confronted about his spending Mr. Depp engaged in
“profanity-laced tirades where he abused the professionals surrounding him and claimed that he
would work harder to afford whatever new item he wanted to purchase.” Att. 26, Mandel Cross-
Complaint ¥ 68.

The Cross-Complaint alleges that Mr. Depp was on the verge of financial collapse in
2012 and had to borrow more to avoid a public financial crisis. /d § 15. Mr. Depp admitted that
he was facing significant financial issues in 2015 and 2016 as alleged in the Cross-Complaint.
Att, 25, Depp Tr. 222:20-223:9. He has also admitted many of the other Cross-Complaint
allegations, including that he spent over $5 million to blast from a specially made cannon the
ashes of Hunter over Aspen, Colorado and that he spent over $18 million to acquire and renovate
his yacht. Att. 25, Depp Tr. 232:15-233:14; 239:5-8. In 2015, Mr. Mandel spoke with Mr. Depp
that he would need to sell in chateaux in the South of France. Mr. Depp claims that Mr. Mandel
called him on his honeymoon with Ms. Heard to tell him to “start selling houses and things of

. that nature.” Att. 25, Depp Tr. 224:10-21.

The Mandel Complaint and Cross-Complaint—publicly filed records—are therefore
highly relevant to Mr. Depp’s state of mind during many of the instances of abuse, and in
particular any occurring on their honeymoon. In addition, the Mandel litigation is relevant to Mr.
Depp’s reputation for extreme behavior, quick anger, and impulsiveness. Dr. Spiegel is expected
to testify that anger and impulsiveness are risk factors to Intimate Partner Violence, so these
allegations regarding Mr. Depp’s reputation are germane to his analysis. Amber Heard is
specifically named in the Mandel Action, thus additionally implicating the relevance. The
Cross-Complaint states that Mr. Depp “routinely rejected advice from his professionals,” and

gives the example of Mr. Depp ignoring advice to obtain a pre-nup with Ms. Heard. The pre-nup
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issue is relevant in this action, as Mr. Depp and Ms. Heard disagree on whether Mr. Depp
wanted a pre-nup, the timing of any arguments on that, and the abuse that ensued.
ii. The Bloom Litigation

In the John C. Depp, II, et al. v. Bloom Hergott Diemer Rosenthal Laviolette Feldman
Schenkman & Goodman, LLP, Jacob A. Bloom, and DOES 1-30, Case No. BC680066, filed on
October 17, 2017, in the Superior Court of the State of California for the County of Los Angeles
(Att. 27), Mr. Depp sued his former entertainment attorneys of over seventeen years. Mr. Depp
alleged that he “suffered harm to his professional reputation caused by the stigma associated with
a hard money loan.” Att. 28, Nos. 47 and 53, Plaintiff’s Supplemental Responses to
Interrogatories. In addition, Mr. Depp’s agent has testified that the Bloom litigation had a
negative impact on Mr. Depp’s career and reputation. Att. 5, Carino Tr. 80:12-81:14.

iti. The Brooks Litigation

In Greg “Rocky” Brooks v. John C. Depp, II, et al., Case No. BC713123, filed July 6,
2018 in the Superior Court of the State of California for the County of Los Angeles, Mr. Depp
was accused of assault and battery, among other claims, for attacking the location manager in the
set of a feature film in 2017. The Complaint alleges that Mr. Depp was attempting to direct an
extended version of a scene but the location manager was unable to obtain a required permit.
The Complaint states that when Plaintiff approached Mr. Depp to tell him about the permit he
knew “DEPP may become upset and feeling the need to protect himself, PLAINTIFF started
approaching the nearby, on-set LAPD officer. . . to get his assistance in relaying the message to
DEPP.” Att. 29, Brooks Complaint § 27. The Complaint further states:

28. Before PLAINTIFF could reach the LAPD Officer, DEPP accosted PLAINTIFF and

began attacking him, angrily screaming in his face “WHO THE FUCK ARE YOU? YOU
HAVE NO RIGHT TO TELL ME WHAT TO DO! ...
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30. The altercation continued with Depp screaming “I DON*T GIVE A FUCK WHO
YOU ARE AND YOU CAN’T TELL ME WHAT TO DO!

31. At the same, while screaming at PLAINTIFF, DEPP angrily and forcefully punched
PLAINTIFF twice in the lower left of his rib cage and causing pain.

32. Despite having just been punched in the side, PLAINTIFF maintained his composure.
When PLAINTIFF did not react to DEPP’s satisfaction afier being punched, DEPP yelled
“T WILL GIVE YOU ONE HUNDRED THOUSAND DOLLARS TO PUNCH ME IN
THE FACE RIGHT NOW!” PLAINTIFF still did not react and DEPP continued to

scream and berate him in front of a set full of people until DEPP’s own bodyguards
physically removed DEPP from the scene.

This ongoing litigation is relevant to damage to Mr. Depp’s reputation and career. In particular,
it demonstrates Mr. Depp already had a reputation as a violent man who engaged in both verbal
and physical abuse prior to the publication of the Op-Ed. Mr. Depp’s publicist testified that this
litigation generated a lot of press. Att, 30, Baum Tr. 86:5-91:9.

In addition, it is probative of his violent acts against Ms. Heard and admissible under
Rule 2:405, which permits evidence of “specific instances of conduct” in “cases in which a
character trait of a person is an essential element of a charge.” Mr. Depp has alleged that Ms.
Heard’s allegations of violence damaged his reputation, so specific instances of prior violent acts
are admissible. Va. S. Ct. R. 2:405; McMinn v. Rounds, 267 Va. 277, 281 (2004) (applying
criminal rule of applicable to use of character evidence to show who was the aggressor in a civil
case involving self-defense). Mr. Depp has also suggested that he will be asserting that his
violent acts were in self-defense, so specific instances of prior violence are admissible to rebut
such testimony. See Att. 31, Cowan Tr. 240:14-241:6.

iv. The Sanchez and Arreola Litigation

In Eugene Arreola and Miguel Sanchez v. John C. Depp, II, et al., No BC704539, filed

on May 1, 2018, two of Mr. Depp’s bodyguards sued Mr. Depp for violations of California’s

Labor Code and Business & Professions Code. The publicly filed Complaint contained
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allegations that in early 2016, Mr. Depp became increasingly “detached from the reality around
him™ (Att. 32, § 16); “Plaintiffs were asked repeatedly to drive vehicles that contained illegal
substances open containers and minors” (/d.,  22); and “Often times Plaintiffs were forced to
protect Defendant Depp from himself and his vices while in public, becoming public caretakers
for him. An incident at a local nightclub involved Plaintiffs alerting Depp of illegal substances
visible on his face and person which preventing onlookers from noticing Depp’s condition™ (/d.,
124). All of these allegations preceded the publication of the Op-Ed and form part of Ms.

Heard’s defense to Mr. Depp’s claim that the Op-Ed tended to harm his career and reputation.

b. Evidence of the Other Litigations is Highly Probative and Not Unfairly Prejudicial

All of the Other Litigation are highly probative of Ms. Heard’s defenses that the Op-Ed
did not cause reputational harm and that Mr. Depp suffered no damages from the Op-Ed, after
these litigations were filed, and instead, any damages would have been from these and other
causes. The admission of evidence related to the Other Litigations is not unfairly prejudicial
because Depp has placed his reputation at issue in this case, and while courts typically exclude
such evidence to show the “litigious nature” of a plaintiff, courts routinely permit admission of
evidence related to prior litigation where it is probative of an essential element of a claim or
reasons other than the propensity to sue. See, e.g., Buckley v. Mukasey, 538 F. 3d 306, 319 (4th
Cir. 2008) (prior litigation showed retaliatory animus); Gastineau v. Fleet Mortgage Corp., 137
F.3d 490, 495-96 (7th Cir. 1998) (prior litigation cast doubt on credibility and showed modus
operandi); Yates v. Sweet Potato Enters.,, 2013 U.S. Dist. LEXIS 109374, at *10-11 (N. D. Cal.
2013) (prior litigation relevant to credibility). As Mr. Depp correctly states in his Motion ir
Limine, “Ms. Heard has referenced these other litigations throughout the present action,” so he

should be well-prepared to present any evidence he has that the Other Litigations did not damage

43



his reputation. The unreported case from the U.S. District Court for-the Southern District of
New York, is inapposite because, unlike here, the prior lawsuits were not relevant to an essential
element of the case and were used to show the plaintiff was litigious. John Wiley & Sons, Inc. v.
Book Dog Books, LLC, 2017 U.S. Dist. LEXIS 223104, at *1 (S.D.N.Y. Dec. 8, 2017).

¢. The Other Litigations are Admissible as Character Evidence in a Defamation Suit

In cases in which a character trait of a person is an essential element of a charge, claim,
or defense, proof may also be made of specific instances of conduct of such person on direct or
cross-examination. Va. S. Ct. R. 2:405(b). Because Mr. Depp is alleging that his reputation was
harmed by allegations of violence in the Op-Ed published in 2018, Ms. Heard should be
permitted to confront him with other public accusations of violence and abuse. The allegations in
the Mandel Litigation and the Brooks Litigation are evidence of a series of instances of verbal
and physical abuse and are admissible on that independent ground. See MceMinn, 267 Va. at 282
(“While evidence of a series of bad acts may collectively be admissible to establish poor
character, the conduct in a single incident is insufficient.”). As previously noted, the Brooks
Litigation may be used to rebut assertions of self-defense. Id

Mr. Depp’s Motion in limine no. 8 Regarding References to Other Litigations Involving
Mr. Depp should be denied.

10. Mr. Depp’s Motion in Limine No. 9 to Exclude
References to Mr. Depp’s Spending Habits and Loans Should Be Denied

a. The Motion Lacks Specificity

Motions ir limine must be sufficiently specific in defining the evidence they seek to
exclude, or else no ruling can be practically and clearly applied at trial. Torkie-Tork, 2010 U.S.

Dist. LEXIS 121804, at *1 (E.D. Va. Nov. 15, 2010); TVT Records, 250 F. Supp. 2d at 344-45.
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Mr. Depp seeks to exclude all evidence of his “spending habits and loans.” This request is vague
and overbroad. For example, it could include extravagant gifts Mr. Depp gave to Ms. Heard
while they were dating or married. The evidence at trial will show that after Mr. Depp abused
Ms. Heard while inebriated, he expressed remorse, promised to remain sober, and sometimes
gave Ms, Heard a gift. This evidence will assist the trier of fact in understanding why Mr., Heard
did not end their relationship until 2016 and should not be excluded as a result of Mr. Depp’s
overbroad motion in limire.

b. Evidence of Mr. Depp’s Excessive
Spending and Loans Is Relevant and Not Unfairly Prejudicial

“The scope of relevant evidence in Virginia is quite broad, as ‘[e]very fact, however
remote or insignificant, that tends to establish the probability or improbability of a fact in issue is
relevant.” Proffitt, 292 Va. at 634. If evidence “has any probative value, however slight—i.e., if
it has any tendency whatsoever to prove or disprove the point upon which it is introduced—it is
relevant.” Charles E. Friend & Kent Sinclair, The Law of Evidence in Virginia § 6-1, at 342 (7th
ed. 2012).

Several of the occasions on which Mr. Depp abused Ms. Heard coincided with periods
when Mr. Depp was under financial pressure. For example, in July 2013, Mr. Depp was upset
because, as a result of his poor finances, he had to sell his yacht. Att. 2, at 21-22. While Mr.
Depp and Ms. Heard were having a “goodbye hurrah™ on the yacht, Mr. Depp drank to excess
and grabbed Ms. Heard by the throat and held her up against a wall. Id. at 22. Similarly, before
Ms. Heard’s birthday party in April 2016, Mr. Depp told Ms. Heard he had a meeting with a
“money guy.” Id. at 57. At this meeting, Mr. Depp’s business manager informed Mr. Depp of his
dire financial condition. After the meeting, Mr. Depp arrived intoxicated at Ms, Heard’s birthday

party and assaulted her later that evening. Jd. at 57-60.
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The evidence at trial will show that Mr. Depp attempted to cope with financial stress by
drinking and using drugs, and frequently abused Ms. Heard while he was inebriated. Therefore,
evidence of Mr. Depp’s spending and loans is relevant to show that he was, in fact, under stress
due to his finances. Such evidence is not unfairly prejudicial, given that it does not impugn Mr.
Depp’s character and it is not out of the ordinary for a movie star to live an extravagant lifestyle.
Lee, 290 Va. at 251 (explaining “unfair prejudice™ is “the tendency of some proof to inflame the
passions of the trier of fact or to invite decision based upon a factor unrelated to the elements of
the claims and defenses in the pending case™).

In light of the probative value of Mr. Depp’s spending and loans and limited risk that this
evidence will be unfairly prejudicial, Mr. Depp’s motion in limine no. 9 should be denied.

11. Mr. Depp’s 